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There is a distinction between a right of action for an injury in another 
State as given by statute, and one given by common law. The latter is 
transitory and where the variance is not fundamental will be enforced. 
Walsh v. Ry. Co., 160 Mass. 571. Where the right of action is given by 
statute its operation in another State can be enforced only by comity. Gen- 
erally this will be done if the statutes in the two States are substantially 
similar. Debervoise v. Railroad Co., 98 N. Y. 377. This is also the rule 
in the United States courts. Dennick v. Ry. Co., 103 U. S. 11. The fact 
that the statute is that of a foreign country is immaterial. Fisher, Brown 
& Co. v. Fielding, 67 Conn. 91. The right of recovery, however, was denied 
in Davis v. Ry. Co., 143 Mass. 301, the court declining to follow the rule 
in Dennick v. Ry. Co., supra, and adhering to its own former decisions. A 
still stronger sentiment against such right of recovery has been shown in 
several other States. Ash v. B. & O. Ry. Co., 72 Md. 144; Anderson v. 
Ry. Co., 37 Wis. 321 ; Dale v. Ry. Co., 57 Kan. 601. 

Master and Servant — Injury to Employe — Master's Liability. — W. 
R. Trigg Co. v. Lindsay, 43 S. E. 349 (Va.). — Held, that the master is not 
liable for unsafe conditions existing while machinery is in process of erection. 

The opinion intimates that had the same accident occurred after the 
machinery had been put in operation, the defendant company would have 
been held liable, distinguishing accidents during construction or while repairs 
are being made from those during operation. Although a master is bound 
to furnish safe machinery for the use of the servant, Fuller v. Jewett, 80 
N. Y. 46, liability for an injury will not attach with the same certainty 
while the machinery is being repaired. Murphy v. Railroad Co., 88 N. Y. 
146. In Darthmouth Spinning Co. v. Achord, 84 Ga. 16, it was held that 
the risk of concealed dangers incident to the work of making repairs is upon 
the workman. 

Nuisance — Beer Garden — Injunction. — Tron et al. v. Lewis, 66 N. E. 
490 (Ind.). — A, under a license to conduct a saloon, established an extensive 
beer garden in a thickly settled residence portion of the city of Indianapolis. 
Large and noisy crowds gathered there; and the place was conducted in 
such a disorderly way that a bad reputation was given to the neighborhood 
and a prejudice created against it as a residence district. Held, that the 
maintenance of such a resort is a nuisance, and will be enjoined at the 
suit of neighboring property owners whose property is depreciated in value 
thereby. 

This decision is based on Haggart v. Stehlin, 137 Ind. 43, where it was 
held that a saloon constitutes an actionable nuisance to neighboring property 
owners whose property is depreciated in value by reason of its proximity, 
when it is established in a residence neighborhood which has been previously 
free from such business, and in which the people are largely opposed to 
saloons; and the fact that the saloon-keeper has a license is no defense 
against civil liability. Following which, in Kissel v. Lewis, 156 Ind. 233, 
an injunction was granted to restrain the maintenance of a disorderly beer 
garden in a residence district. The doctrine of Haggart v. Stehlin, supra, 
that a licensed saloon may constitute an actionable nuisance is characterized 
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as "a new departure," and "of extraordinary importance," in note in 22 
L. R. A. 577. It appears not to have been considered in any other court. 

Nuisances — Storing Powder — Liability for Explosion. — Kleebauer et 
ux. v. Western Fuse & Explosives Co., 71 Pac. 617 (Cal.). — A manufac- 
turing company kept in store, powder necessary for its business, and it was 
exploded by the willful act of another. Held, that the keeping of the powder 
was not necessarily a nuisance, so as to render the company liable in any 
case to third parties injured by the explosion. 

The keeping of explosives near a city has been held a nuisance per se. 
Cheatham v. Shearon, 1 Swan 213 ; Coal Co. v. Glass, 34 111. App. 364. The 
contrary has been held in People v. Sands, 1 Johns. 78, and with regard to a 
sparsely settled spot in Dumesml v. Dupont, 18 B. Mon. 800. Whether it 
is a nuisance per se has been held to be a question of fact. Heeg v. Licht, 
80 N. Y. 579; Lounsbury v. Foss, 80 Hun 296. In Pennsylvania a magazine 
may be a nuisance in a place not thickly settled if it is so situated as to be 
liable to injure even a few persons. Appeal of Wier, 74 Pa. 230; and in 
South Carolina if an explosion might injure the plaintiff and him alone. 
Emory v. Powder Co., 22 S. C. 476. In Alabama, to constitute a nuisance, 
a magazine, wherever situated, must be negligently maintained. Kinney v. 
Koopman, 116 Ala. 310. 

Partnership Name — Use by Surviving Partner — Good Will. — Slater 
v. Slater, 80 N. Y. Supp. 363. — Held, that no right to use the firm name, 
except for the purpose of advertising as its successor, passes to the purchaser 
of the good-will of a partnership dissolved by death; and that the right to 
continue the business in the firm name does not remain in the surviving 
partner. 

When the firm name is used as a trade-mark simply or the purchaser 
continues the business as a successor, there is no conflict as to the purchaser's 
right; in each case the firm name is an asset. Levy v. Walker, 10 Ch. Div. 
436; Honie v. Chaney, 143 Mass. 592; Caswell v. Hazard, 121 N. Y. 484; 
Lindl., Partn. 447. But the English courts seem inclined to consider the con- 
tinued use of a firm name a part of the good will when there is no danger of 
loss to the original partners; Levy v. Walker, 10 Ch. Div. 436; Webster v. 
Webster, 3 Swanst. 490 ; Robertson v. Quiddington, 28 Beav. 536 ; Lindl., Partn. 
446; and have even gone so far as to hold that the right to do business in 
the firm name passed to the surviving partner as a property right. Lewis 
v. Langdon, 7 Simons 421. The decisions on the question in this country 
are few; but see Fenn v. Bolles, 7 Abb. Pr. 202, where the right did not go 
to surviving partner; and Blake v. Barnes, 26 Abb. N. C. 208, and Mason 
v. Dawson, 15 Misc. (N. Y.) 595, where it did. 

Percolating Waters — Diversion. — Stillwater Water Co. v. Farmer, 
93 N. W. 907 (Minn.). — Defendant diverted percolating waters from plain- 
tiff's spring, and conducted them to the city sewer. Held, that a landowner 
may be restrained from thus wantonly wasting percolating waters which 
would otherwise be appropriated by the adjoining owner for a useful purpose. 

A landowner may appropriate all the percolating waters in his soil 
providing it is done for a useful purpose. But the absolute right to use 



